Disestablishment Suits
What Hath Science Wrought?

he first wave of DNA-based identity testing coincided with an

aggressive program of paternity establishment for nonmarital chil-

dren receiving federal welfare benefits. Although this development
was significant, the public purposes behind testing were well understood, the
rules for testing were relatively clear, and the program was consistent with
long-standing public policy commitments to establishing family relation-
ships and promoting responsibility. The second wave of testing to verify or
disprove paternity in child support proceedings that is currently under way
is quite distinct from the first: it is driven by private interests, the rules for
testing are unclear, and the genetic test results increasingly have the effect of
disrupting, or “disestablishing,” parent-child relationships and triggering
demands for the elimination of an adult’s financial responsibility for a child.
Courts and state legislatures are searching for ways to reconcile the compet-
ing rights and interests of parents, nonparents, and children. So far, there is
little evidence of consensus.

In collaboration with the Hastings Center, an independent, interdiscipli-
nary research institute located in Garrison, New York, the Institute for
Bioethics, Health Policy and Law at the University of Louisville School of
Medicine is studying the ethical, social, and legal issues surrounding DNA-
based identity testing as it affects families. In particular, we are working with
a group of expert consultants in law, philosophy, social science, and social
services to advance understanding of these issues and contribute to a coher-
ent policy response. At this point we are not making the case for a particular
position. We offer, instead, a review of developments in science, society, and
the law and an overview of legal and policy options. We invite comment
from those in the field.

THE CHALLENGE FROM SCIENCE

The current problem consists of a confrontation with the potentially desta-
bilizing effects of DNA-based identity testing and, more particularly, pater-
nity testing. This problem would not exist were it not for advances in science
and technology. The Human Genome Project has accelerated the develop-
ment of techniques for cheap, efficient analysis of DNA and comparison of
genetic profiles. Scientists and engineers are constantly refining those tech-
niques, so that testing is becoming ever faster, cheaper, and more widely
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including standards for genetic testing
and significant privacy issues, the
requirements for standing to bring a dis-
establishment suit, the elements of the
best-interest analysis, the handling of
arrearages and claims for recoupment,
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of estoppel. B
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available. Even with existing technologies, analysis can be performed on
DNA extracted from almost any biological material, which has important
implications for privacy. While testing at one time involved a blood draw,
many laboratories now offer testing with sample collection by mail (some-
times referred to as “mail-order” or “home” testing) using cheek swabs. Test-
ing of hair and other materials easily collected without the knowledge or
cooperation of the subject is increasingly available.'

The Human Genome Project has also increased interest in genetic identi-
ty. For example, there is a greater emphasis on the genetic family as an aspect
of health care. Diagnostic testing for inherited conditions associated with
heightened disease risk will sometimes produce ambiguous results, and a
thorough family medical history or testing of genetic relatives may provide
information useful in clinical decision making. Likewise, DNA testing and
genetic relationship are important in identifying prospective donors who
match on relevant biological properties for the purposes of organ and tissue
transplantation.

The new emphasis on genetic identity is not confined to the clinical con-
text. It has reinforced the view that biological relationship and parental status
are tightly linked. DNA-based identity testing has now become part of the
culture, with paternity testing a staple of talk shows and daytime and prime-
time dramas.”> Media attention and the marketing efforts of laboratories have
contributed to demand for testing by sowing suspicion about paternity and
fidelity and suggesting that testing is a natural and acceptable response to sus-
picion. Given the growing influence in both the law and popular culture of
genetic thinking and “genetic essentialism,” it is easy to slide into the view
that genetic contribution is the essence of family and fatherhood.> And if
proof of paternity by means of genetic testing establishes a duty of support,
then, the reasoning goes, exclusion through testing should end that duty.

Reliable evidence concerning the extent of misidentified paternity in the
general population is not available. There are some indications that the num-
ber of cases may be surprisingly high.* Historically, the law has favored famil-
ial stability over genetic accuracy in attribution of paternity in circumstances
where definitive proof of paternity or nonpaternity was not obtainable. Sci-
ence and technology have all but eliminated these circumstances. Should the
law change as well?®

A REVIEW OF THE LEGAL LANDSCAPE

The stories of men such as Gerald Miscovich,® Dennis Caron,” and Morgan
Wise® have been the catalysts for debate concerning a husband’s power to ter-
minate legal responsibility where testing reveals or confirms the absence of
biological relationship. Cases in which men attempt to end child support
obligations assumed in connection with a voluntary acknowledgment of
paternity raise a similar set of issues. Both kinds of cases create concerns
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about the psychological, emotional, and financial
welfare of the children and adults involved as well as
concerns about fairness. Furthermore, the financial
importance of a parentage determination does not
end with child support; social security, health insur-
ance, survivors’ benefits, military benefits, and inher-
itance rights hang in the balance. There are also
broader social policy considerations, even where the
disappearance from the scene of a presumed, an
acknowledged, or an adjudicated father has no con-
sequences for the public purse. If stable family units
are the foundation of a well-ordered society, the
destabilization of the family may lead to social chaos.
Nevertheless, the possible consequences of such poli-
cies have not been widely recognized. While the men
bringing delayed disestablishment suits have often
been unsuccessful, losses in court have sometimes
translated into victories in the legislature.

A COMPLEX BACKGROUND

A long and convoluted history lies behind the pre-
sumption that a husband is the legal father of the
children born to his wife during their marriage, a pre-
sumption commonly referred to as the “marital
presumption” or “presumption of legitimacy,” and
with advances in testing, the application of the pre-
sumption has become a matter of increasing
perplexity. California may be unusual among the
states in having a “conclusive” marital presumption,
but in fact even in California the situation is not as
simple as the adjective might suggest. Presumptions
linked to marriage are supplemented by other pre-
sumptions based on a man’s conduct toward a child.
For example, in California, as in many states, a pre-
sumption of paternity arises when a man receives a
child in his home and openly holds the child out as
his natural child.’

In virtually every state, the law in this area is
exceedingly complex. There are at least four sources
of complexity: statutes burdened with vestiges of
legal evolution, the interplay between family law and
rules of civil procedure, the application of equitable
doctrines, and constitutional constraints.

Statutes Burdened With Vestiges of
Legal Evolution

Historically, the marital presumption was perhaps
best characterized as a rule of evidence. Prior to the
development of blood tests capable of excluding bio-
logical relationship, marital status was a reasonable
proxy for biological relationship in circumstances in
which a man’s status as progenitor could seldom be
established with certainty. Where the husband’s
paternity was a physical impossibility (that is, in
cases of absence, impotence, or sterility), the pre-
sumption did not apply or could be rebutted. Yet
that was not the whole story; the courts developed
supplemental rules affecting standing and admissi-
bility of evidence that blocked challenges to legiti-
macy even in cases where the biological fatherhood
of a man other than the husband was all but certain.
Hence, other social policy considerations, such as
protecting the institution of marriage or the welfare
of children, have long played a role in the applica-
tion of the presumption. With the emergence of
human leukocyte antigen (HLA) testing and then
genetic testing, some courts “converted” the pre-
sumption to a substantive rule of law intended to
protect the integrity of the marital family or secure
the welfare of children."

The process of historical evolution has, unfortu-
nately, left the law in many states with distinctions
that make little sense regardless of rationale. For
example, in keeping with the traditional formula-
tions removing cases of physical impossibility from
the scope of the presumption, California’s conclusive
presumption operates only if husband and wife are
“cohabiting” and the husband is not impotent or
sterile." A related statutory provision allows for chal-
lenges based on blood tests, but only for two years
after the child’s birth.” There is little logic here. If
marriage with cohabitation operates in paternity
determination as a proxy for biological paternity,
then blood-test evidence of the husband’s exclusion
as a potential biological father, like evidence of
impotence or sterility, should remove the case from
the scope of the presumption. If marriage with
cohabitation matters in paternity determination for
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social policy reasons, then the same restrictions
should apply to all efforts to disestablish the husband
as legal father. Given the statutory language and
structure, though, at least one court has ruled that
proof of impotence or sterility is not subject to the
two-year limitation on motions for blood tests."

In addition, in many states, statutory provisions
that relate to presumptions of paternity and actions
to establish the existence or nonexistence of paterni-
ty, standing to invoke or challenge presumptions,
and time limits on these challenges have been drawn
from diverse sources over time and are lodged in
multiple sections of the family law code or title. For
example, in California, the conclusive presumption
has been grafted onto provisions drawn from the
Uniform Parentage Act (UPA)." In other states, pro-
visions relevant to paternity establishment and dises-
tablishment may also be found in the law of trusts
and estates.” In Florida, the law presents a confusing
jumble of presumptions and rules relating to obliga-
tions of support derived from the common law and
statutory procedures for establishment of paternity
that can be traced back to a bastardy law enacted in
1828.1 It is not always clear how these provisions are
to be reconciled.

Interplay Between Family Law and

Rules of Civil Procedure

The mutual adjustment of provisions in the family
code—or a related body of substantive law—and
rules of civil procedure becomes an issue when a
man’s status as legal father has been created or
affirmed by a judgment or order, typically at the con-
clusion of a divorce or paternity proceeding. For
example, in 1993 the Alabama Supreme Court
denied relief to a man who had reason to question
his biological relationship to the child in a paternity
proceeding but waited nine years to challenge the
paternity judgment with DNA evidence.” The court
relied on a general rule of civil procedure rather than
any limitation in the law concerning parentage
determination itself; the procedural rule required
that a motion to reopen a judgment owing to mis-
take or newly discovered evidence be filed within a

“reasonable period of time.” In 1994, apparently as a
reaction to the case, the Alabama Legislature passed
a law that allows a defendant declared a legal father
in a paternity proceeding to reopen the case at any
time with “scientific evidence” of nonpaternity.'
Likewise, the Maryland Court of Appeals ruled that
a statutory provision concerning paternity was sub-
ject to a procedural rule that limited the authority of
trial judges to alter or amend a final judgment.” The
state legislature “reversed” this ruling by passing a
law making an exception to the finality of paternity
orders where a blood or genetic test establishes the
exclusion of the individual named as the father in
the order.”

In a number of cases, courts have refused to find
in a woman’s silence or reassurance concerning
paternity the kind of extrinsic fraud necessary to
prompt the reopening of a final judgment. Morgan
Wise tried this strategy and lost. According to a
Texas court, Wise’s allegations that his ex-wife con-
cealed and lied about affairs did not establish extrin-
sic fraud; rather, these were “allegations of intrinsic
fraud concerning an issue that was admitted, uncon-
tested, and settled in the divorce proceeding.”

Application of Equitable Doctrines

In addition to the doctrine of res judicata, courts
may invoke a number of equitable doctrines to
change the outcome in paternity cases. In the con-
text of disestablishment cases, the most significant
may be equitable estoppel. Clevenger v. Clevenger® is
perhaps the leading case in California on estoppel in
parentage disputes. According to the court, the ele-
ments that must be proven to estop a husband from
asserting nonpaternity to avoid a child support obli-
gation are (1) the husband represented himself to the
child as the child’s natural father, (2) the husband
intended that his representation be accepted and
acted upon by the child, (3) the child relied upon the
representation and treated the husband as father, and
(4) the child was ignorant of the true facts.”® The
application of the doctrine in these circumstances is
justified by the benefits already enjoyed by the hus-
band and, perhaps more important, the prejudice to
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the child’s interests. The “consequences and detri-
ments” of the representation include depriving the
child of an action to hold the natural father liable for
support at birth (through the mother) and inducing
the child to accept the husband as the child’s natural
father and render to him a child’s affection and love,
with the concomitant “reasonable expectation of
care, support and education until adulthood.” A
later case adds that an express representation of
paternity is not required where such a representation
can be inferred from the husband’s conduct.”

In cases that turn on the application of the doc-
trine of equitable estoppel, the main points of con-
tention are whether the doctrine applies where the
man as well as the child was ignorant of the “true
facts” and whether and how financial detriment
enters the picture. On the first point, the courts
appear most ready to estop a presumed, an acknowl-
edged, or an adjudicated father asserting nonpater-
nity where the man knew or should have known that
he was not the natural or biological father much ear-
lier in time and failed to act. On the second point,
courts appear most ready to estop where the alleged
detrimental reliance is at least in part financial and
there is reason to believe that another man would
have been pursued for support had the presumed or
acknowledged or adjudicated father taken himself
out of the way.*

Some commentators urge courts to consider pos-
sible gender bias as they exercise their equitable pow-
ers. When women advance estoppel arguments
against husbands and others on behalf of children,
they stand a good chance of losing, whereas men
have generally been successful with estoppel argu-
ments when women seek to oust the men from rela-
tionships with children. In these cases, there may be
a tendency to label the men dupes and the women
schemers, with the inequitable application of the
doctrine of estoppel the possible result.””

Constitutional Constraints

Presumptions and other rules affecting parentage
determination may impinge on constitutional rights.
Usually, challenges are based on the due process

clause of the U.S. Constitution or a parallel provi-
sion in a state constitution. One common scenario
involves a contest between a presumed father and a
putative biological father, where establishment of the
paternity of the latter amounts to disestablishment
of the former.

The most famous case of this nature is Michael H.
v. Gerald D.,* decided by the U.S. Supreme Court in
1989. The issue in Michael H. was whether Califor-
nia’s conclusive presumption of paternity could sur-
vive a due process challenge by a man who had
obtained proof of his biological paternity through
genetic testing and had taken steps to develop a
parent-child relationship. A fractured Supreme Court
upheld the California law. Justice Scalia, writing for
the plurality, construed the due process clause as a
source of protection for traditional values. With ref-
erence to a line of Supreme Court cases recognizing
fathers’ rights in relation to nonmarital children, he
wrote that those rights arose from the “sanctity” of
the “unitary family” rather than biological contribu-
tion. Other justices were more solicitous of interests
based on biological connection plus some kind of
relationship.

Dawn D. v. Superior Court,” decided by the Cal-
ifornia Supreme Court in 1998, involved a triangle
similar to the one in Michael H. Since the husband
and wife were not cohabiting at the time of concep-
tion, the conclusive presumption did not apply. The
challenge was to a statutory provision derived from
the UPA, which incorporates a more expansive and
less conclusive kind of marital presumption, as well
as other grounds for a presumption of paternity.
Standing to rebut this presumption is limited to
mothers, children, and presumed fathers. The puta-
tive biological father in this case did not qualify as a
presumed father of any description because the
mother and her husband had prevented him from
developing a relationship with the child. The court
ruled that biological fathers do not have a constitu-
tionally protected liberty interest in being allowed to
form a parental relationship, and hence the restric-

tions on standing were valid.”
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Due process considerations were also a factor in
Brian C. v. Ginger K.,*' a contest between a man
claiming the protection of the conclusive marital
presumption and a putative biological father who
qualified as a presumed father because he had a pre-
existing relationship with the mother and the child.
The court said that, under these circumstances, the
state interest in the integrity of the family was rela-
tively weak; in contrast to Michael H., there was no
extant marital union at the time of the child’s birth,
although the marital family re-formed thereafter.
Hence the due process rights created by a biological
connection plus a social relationship would be strong
enough to preclude application of the statute to deny
the putative biological father the opportunity to test
his claims through genetic testing.

In a third variation, in Susan H. v. Jack S.,** an
alleged biological father used the conclusive marital
presumption as a defense to a paternity action
brought by the child’s mother, and the mother coun-
tered that its application to block her suit would vio-
late the child’s due process rights. She asserted that
the child’s protected interests included an interest in
knowing the truth. In turning aside the due process
challenge, the court noted that in this case the bio-
logical facts were fairly clear even in absence of a
judicial declaration and stated that it was “question-
able whether it is to the child’s benefit, emotionally
and developmentally, to establish biological parent-
hood for some abstract interest in truthfulness.” The
U.S. Supreme Court dismissed similar interests in
Michael H., and other courts have rejected related
claims in cases involving access to adoption records.

The case law in other states is consistent with this
pattern, with wide variation in the kinds of interests
recognized as constitutionally protected and the
strength of the protection accorded those interests
when they conflict. In 1993, an Ohio court ruled
that a statute granting a putative biological father
legal standing to establish paternity in relation to a
child within an intact marital family violated the due
process clause of the state constitution by infringing
on the right to marital privacy and the right to raise
children without state-authorized intrusion. The

court found the state’s interest in determining pater-
nity strictly on the basis of genetics “at most insub-
stantial, if not completely nonexistent.”” One year
later, in striking down a state statute denying a puta-
tive father standing to establish paternity, the Texas
Supreme Court expressed the view that the state’s
interest in minimizing familial disruptions may have
“had merit in an earlier era when the true biological
father could not be established with near certainty
and when illegitimacy carried a significant legal and
social stigma,” but that it no longer did.*

Rules affecting determination of paternity may
also be challenged on equal protection grounds. In
Florida, the procedure for establishment of paternity
for children born “out of wedlock” can be traced
back to the Florida Bastardy Act. As late as the
1970s, the right to bring an action was limited to
unmarried women. A married woman who wished
to establish the paternity of a man not her husband
challenged this restriction. The Florida Supreme
Court, in Gammon v. Cobb, noted the potential for
“anomalous” situations where “the reputed father of
an illegitimate child born to his wife can attack the
child’s parentage and be relieved of the obligation to
support the child, but at the same time the wife may
not maintain a suit to compel the putative or natu-
ral father to provide support for the child.”” Given
that the purpose of the law was to protect the inter-
ests of (illegitimately conceived) children and
impose a support obligation on natural fathers, the
portion of the law limiting actions to unmarried
women was unconstitutional.

Equal protection issues also arise in connection
with “backlash” laws of the type discussed in greater
detail later in this article. An early example illustrates
the point. As noted above, the Alabama Legislature,
as a reaction to a specific case, passed a law allowing
a defendant declared a legal father in a paternity pro-
ceeding to reopen the case at any time with scientific
evidence of nonpaternity.” By its terms, the law ben-
efits only male defendants; it would not appear to
allow a mother or child to reopen a case on the basis
of scientific evidence. In fact, an equal protection
challenge to the law surfaced in the case of M.V v.
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D.WM.,” but the appellate court declined to address
the issue as it was not raised before the trial court.

POLICY CONSIDERATIONS

A basic question underlying much of the policy
debate regarding parentage determination is, To what
degree should biology control the formation of fami-
lies and, more particularly, the award of the rights
and responsibilities of parenthood? The possible
responses can be organized in terms of four positions.

1. Biological imperative. For those who adopt this
position, legal rules and outcomes are, or ought to
be, dictated by biology. Parenthood and the rights
and responsibilities associated with parent-child rela-
tionships are seen as necessarily grounded in and
flowing out of biological relationships. This is an
ancient and still highly influential way of thinking
about the family. On the one hand, this position
may reflect a view that biological connection itself
creates a bond between parent and child so strong
that separation is virtually unendurable, so powerful
that the biological parent is compelled to subordi-
nate his or her own interests to those of the child.
Therefore, biological matching of parent and child
must, in some sense, advance the welfare of the
child, since the parent known or revealed as having a
mere social connection to the child will inevitably
fail to fulfill the child’s deepest needs. This view may
be fostered and strengthened by the increasing atten-
tion to genes and genetics in the media. On the
other hand, the biological imperative may be viewed
solely in terms of financial responsibility. Engaging
in activity that may produce a child creates a duty to
pay; conversely, one should not be required to pay
for a child for whom one is not causally responsible.

2. Biological presumption. For those who adopt this
position, all other things being equal, biology con-
trols. In other words, claims based on biology may
sometimes be limited to accommodate important
individual rights and interests (child or adult) or to
serve the interests of society, but the burden of proof
is clearly on the one arguing for a departure from

biology. By making biology nearly, but not quite,
controlling, it is possible to preserve some of the
benefits associated with having a “bright-line” rule—
for example, efficiency in decision making, with
fewer cases going to the courts and faster resolution
when they do. Also, if the belief that genetically
related adults are likely to be better nurturers of chil-
dren than other adults has any truth to it, there is
reason to favor biology, with exceptions permitted
only to avoid bad results or serious violations of
rights in particular cases. By allowing some room for
rights and other types of claims not based in biology,
this position is in line with broader trends in law and
public policy concerning the family. For example,
intention has become increasingly important in fam-
ily law, as reflected in cases dealing with assisted
reproduction. In addition, there has been a move-
ment to make the best interest of the child the stan-
dard for decision making in areas of law affecting
children despite worries that it is vague and open to
bias in application.

3. Biological relevance. Relevance means that biology
counts—along with other factors. Biology is entitled
to some weight, but it is not the whole story nor per-
haps even the most important part of the story. The
view that biological relationship is the exclusive
determinant or essence of the parent-child relation-
ship has never been without challenge. The Romans
used the term a/umnus to designate an abandoned
child taken in and raised by a biological stranger.
Inscriptions establish that such children were cher-
ished, and indeed, such an arrangement could be
cited as a model of the kind of disinterested love and
kindness characteristic of the highest forms of
human relationship.” A contemporary parallel would
be the celebration of “psychological parenting.” As
Goldstein et al. define the term, “for the child, the
physical realities of his conception and birth are not
the direct cause of his emotional attachment. This
attachment results from day-to-day attention to his
needs for physical care, nourishment, comfort, affec-
tion, and stimulation.” A reduction in the emphasis
on the biological tie may also reflect greater comfort
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with the idea that, through their relationships with
children, presumed fathers may incur responsibilities
that continue even after the biological basis for the
relationship is revealed as an illusion. While the law
cannot force men to continue as psychological par-
ents, it could foster and reinforce an expectation that
bonds of affection and care nourished over time will
sustain the relationship once the initial shock of a
finding of biological exclusion has passed.

4. Biological indifference. Opposite the biological
imperative is the position that biology is a matter of
indifference. According to this view, policy, and out-
comes in particular cases, should be dictated by one’s
intention to parent, one’s engagement in parenting
behavior, considerations of child welfare, or social
factors such as the goal of strengthening the institu-
tion of marriage. If biology is to be considered at all,
it is solely as a matter of convenience. For example,
for pragmatic reasons, a society might decide that
children should stay with birth parents unless and
until some kind of dispute arises. In the event of dis-
pute, the judge charged with assigning parental
rights and responsibilities would ask which person
would be the better parent—that is, the more nur-
turing parent, the more consistent presence, the one
better equipped financially to support the child, and
so on. Biological relationship to the child would
have no independent significance.

The “biological imperative” position seems to
show up most frequently in concurring or dissenting
opinions, suggesting that it is somewhat idiosyncrat-
ic among judges. Concurring in part and dissenting
in part in a disestablishment case, a justice on the
Alabama Supreme Court wrote: “While debate con-
tinues over the relative influences of heredity and
environment, one thing is clear—the mystic bonds
of blood are strong. The strength of these bonds is
illustrated in various ways and is observable in ordi-
nary experience. A familiar example is that of adopt-
ed children who are nurtured to maturity by
exemplary adoptive parents, but, nevertheless, ulti-
mately feel compelled to seek out their biological
parents. ... A strong sense of personal identity is an

asset, and personal identity derives in large measure
from knowledge of, and association with, individu-
als of biological kinship.” Allied with this view are
statements that science promises truth concerning
fatherhood. For example, in his Michael H. dissent,
Justice Brennan wrote that California law “stub-
bornly” insisted on labeling the mother’s husband as
father in the face of evidence showing a 98 percent
probability to the contrary.”’ The idea of a biological
imperative also appears to exert considerable influ-
ence on some state legislators, as discussed in the
next section.

The two intermediate positions are, perhaps pre-
dictably, given wider expression. Their influence on
legislators can be detected in “hybrid” statutes that
make biology determinative for a limited period of
time, and their influence on judges is reflected in a
willingness to moderate the effects of bright-line
rules in disestablishment cases. In re Paternity of
Cheryl, decided by the Supreme Judicial Court of
Massachusetts in 2001, is a good illustration.” In
that case, a man who became a legal father by means
of a voluntary acknowledgment moved to set aside
the judgment based on genetic tests obtained five
years later. The court ruled against him in light of his
failure to exercise his right to genetic testing before
acknowledgment, evidence of the development of a
father-child relationship, and his persistence in the
relationship even after he had reason to suspect an
absence of biological connection. The court atfirmed
the public interest in the finality of paternity judg-
ments, citing the best interest of the child. Further-
more, in the best-interest analysis the court stressed
stability and continuity. The court was careful to
note the empirical foundation for this weighting of
factors: “Social science data and literature over-
whelmingly establish that children benefit psycho-
logically, socially, educationally and in other ways
from stable and predictable parental relationships.
This holds true even where the father is a noncusto-
dial parent or where the stable relationship is with an
individual not genetically linked to the child.” Yet
the court did not declare biology irrelevant. Having
noted the anomaly of continuing to enforce a legal
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relationship that was based solely on an asserted bio-
logical connection in the face of proof of that con-
nection’s absence, the court suggested that a different
result might be required if a man challenged a pater-
nity judgment promptly upon obtaining information
raising doubts about the judgment’s biological basis.

Intermediate positions allow for considerable flex-
ibility and may be associated with greater receptivity
to nonexclusive family structures. In Louisiana, cases
brought by marital children secking benefits based
on recognition of the paternity of their extramarital
biological fathers opened the door to a variety of
actions, eroding the “fiction” that the legal father was
the only father.* But the legal or presumed father
did not simply go away. The Louisiana courts recog-
nize the potential for continuing responsibilities and
rights if no disavowal is made within the statutorily
prescribed period and if this continuation is in the
best interest of the child.

The judgment whether the legal or presumed
father’s continued involvement would be in the
child’s best interest is context-specific. For example,
in Geen v. Geen,” the legal father and primary cus-
todial parent retained that status even after testing
proved that another man, who eventually married
the mother, was the biological father, and even after
the mother and her new husband sought custody.
The decision rested on a best-interest analysis that
gave most weight to psychological parenthood:
“Geen has provided Ryan with a stable, wholesome
environment, a permanent custodial home, and a
close and continuing, loving relationship since
Ryan’s birth, always putting Ryan’s interest above his
own. He has fed him, dressed him, bathed him, pro-
vided medical care, and selected a school, after thor-
oughly investigating that school. From the very
beginning, he has encouraged and facilitated a close
and continuing relationship between Ryan and his
other two parents.”

As might be expected, adoption of the position of
biological irrelevance is rare in law. Both Justice
Scalia in his Michael H. opinion and the Ohio court
that held unconstitutional a challenge to a husband’s
paternity use language suggestive of that position,
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but in the specific context of a third-party challenge
to the sanctity of the intact marital family.” In a
number of states, it is at least clear that biological
relationship is not privileged. The Supreme Court of
Hawaii recently declared that the presumption of
paternity based on genetic testing “is not more
important” than other presumptions, such as the one
based on marriage.® The Supreme Court of Col-
orado has strongly affirmed that the best interest of
the child must be the paramount consideration
throughout any paternity proceeding.”

California’s semiconclusive, semirebuttable pre-
sumption of a husband’s paternity within marriage
suggests a position of biological relevance: biology is
not the whole story or even the most important part
of the story. The guiding philosophy of the state
statutory scheme might be described as “biology will
control determination of paternal responsibility for a
limited period early in a child’s life” and thereafter
the “predominant consideration” will be social rela-
tionship.”® An alternative reading, based on the case
law, is that biology plus a social relationship always
controls, absent a powerful countervailing private
interest supported by the public interest. Courts
have readily suspended the operation of the marital
presumption when they find that the underlying
policy of preserving families is not advanced.” This
is most likely to occur where a marriage has fallen
apart before the battle over paternity, although one
court has suggested that the state’s interest in pre-
serving and protecting the dignity of parental rela-
tionships comes into play ‘especially when a marriage
is being dissolved and instability is being introduced
into a child’s life.” In cases involving nonmarital
children, there are frequent statements that biology
is not as important as an ongoing parent-child rela-
tionship.”

In California, as in other states, there is consider-
able turbulence at the moment. In a case decided in
2002, the San Francisco Department of Human
Services sought to disestablish a willing, albeit some-
what erratic, presumed father. (This is notable
because in cases where a man is subject to a child
support order and there is no other potential father
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in the picture, the state child support enforcement
authority, at least, is typically inclined to ignore biol-
ogy.) In re Raphael P** involved a nonmarital child.
Initially, the appellate court in Raphael P concluded
that the California statute compels judges to conform
legal status to the biological evidence. However, a
footnote to that ruling suggested some wrestling
with the implications of landing at various points on
the spectrum of positions:

We recognize that the policy implications of any
given means of determining paternity (and mater-
nity) are tremendous. When confronted with a man
who has every reason to believe he is a child’s bio-
logical father and who has developed a strong pater-
nal relationship with a child who has no other
parent able to assume parental responsibility, it may
seem quite difficult to justify termination of the
existing relationship solely because of a belated dis-
covery of the absence of a biological tie. On the
other hand, obvious problems would be created by
a statutory scheme that allowed any person, howev-
er unrelated, to forge a parental type relationship
with a child which could then potentially be used to
assert rights against the child’s relatives (by blood or

marriage).”’

And indeed, on rehearing the Court of Appeal
reversed itself.

In June 2002, the California Supreme Court
weighed in on the issue in a different case. The ques-
tion in /n re Nicholas H.** was whether a presumption
of fatherhood based on receiving a child in the home
and holding out the child as one’s own is necessarily
rebutted when the presumed father seeking parental
rights admits that he is not the biological father. The
statute, in relevant part, provides that such a pre-
sumption “is a rebuttable presumption affecting the
burden of proof and may be rebutted in an appropri-
ate action” by clear and convincing evidence.” The
court’s answer to the question turned on its interpre-
tation of the phase “appropriate action.” The court
ruled that an action is not appropriate where there is
a presumed father who has an established relationship

with and has taken responsibility for the child and

there is no other candidate for the privilege and

responsibility of fathering the child.

THE LEGISLATIVE-BACKLASH
PHENOMENON

Fathers’ rights groups have been vocal participants in
debates over the significance of genetic testing for
family relationships. Cases in which men are refused
release from obligations to children in the face of
genetic test results excluding them as biological
fathers—or, alternatively, are refused genetic test-
ing—have prompted vigorous advocacy for change
in the law. Those within the fathers’ rights move-
ment tend to view family law through the lens of
criminal law. The crusade to free men of unwanted
paternity in such cases is presented as a kind of
“Innocence Project.” It is common to find the issue
framed as one of justice or fairness, in the sense that
evidence admissible to “convict” should also be avail-
able to “exonerate.”

Anger and a desire to strike back at the women
involved have clearly been significant factors in the
movement, and the same complex of emotions may
motivate some disestablishment suits. The Web site
for the group U.S. Citizens Against Paternity Fraud
is the most emphatic in this regard; it compares
paternity fraud to rape and includes a “Hall of Pater-
nity Fraud Victims.”® In media interviews and doc-
uments filed with courts, the men challenging court
orders will often say that they do not necessarily
want to discontinue support for a child.®" Rather,
they want to end the legal obligation to pay child
support viewed as flowing to the women who
deceived them in two ways, by cheating on them and
by lying to them about a child’s paternity.®

In some cases the insult seems fresh, but in others
long-simmering suspicions, perhaps suppressed or
contained in the interests of maintaining a valued
relationship with a child, prompt action when a
request is lodged for increased child support or the
man starts another family.® The cynical interpreta-
tion is that fatherhood is embraced unless and until
it becomes inconvenient. More charitably, financial
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or other competing interests fuel resentment against
the mother and the legal system for its imposition of
responsibilities. The result is a readiness to file an
action to disavow paternity, with its implicit rejec-
tion of the child, and, if need be, to end the rela-
tionship altogether. Men who experience some
trigger event will find a “cultural script” to guide
response to their predicament that gives little or no
place for empathy, care, and caution.

Such niceties have not counted for much where
anger over the outcome of a particular case has
fueled fierce lobbying in the legislature for a law to
correct the perceived injustice. One instance of leg-
islative backlash occurred in Ohio. In 2000, follow-
ing the uproar over the treatment of Dennis Caron,*
Obhio passed a law requiring relief from child support
orders at any time upon proof of biological exclu-
sion. The right of action is limited to the men sub-
ject to the orders.® The evidence must be in the form
of a genetic test showing zero probability that the
man is the father of the child. A marriage to the
mother or any admission or acknowledgment of
paternity is irrelevant if the man was not aware of his
nonpaternity at the time. The court is empowered to
issue an order canceling any child support arrearages,
and the man is free to commence an action to recov-
er child support already paid. The law includes a
declaration that it is a man’s “substantive right” to
obtain the contemplated relief.

Carnell Smith’s case® had a similar influence in
Georgia. A bill signed into law on May 9, 2002,
allows a “male ordered to pay child support” to file a
motion to set aside a paternity determination at any
time based on newly discovered evidence.” Relief is
mandatory if specified conditions are satisfied, e.g.,
testing was properly conducted, the man did not act
to prevent the biological father from asserting his
rights, and the man did not voluntarily assume the
support obligation with knowledge that he was not
the biological father.

Targeted laws set the stage for a broader assault on
what is perceived as an unjust status quo. On Febru-
ary 20, 2002, a member of the California Legislature
introduced a bill proposing a new section of the

13

Family Code under the title “Paternity Justice Act of
2002.7% As introduced, it included the following
legislative declarations:

B In the year 2000, the State of California recog-
nized the validity of DNA testing and created a
procedure for an individual convicted of certain

crimes to petition a court to reopen his or her case.

B A growing number of states now have antifraud
paternity statutes permitting an individual pre-
viously adjudicated to be the father of a child to
reopen his case and present or obtain DNA test-
ing if he believes he may have been erroneously

identified as the father.

The proposed bill provided that fathers’ rights
advocacy groups were to be consulted in development
of the form used for voluntary declaration of paterni-
ty, and that the form would have to include, in under-
lined boldface type, a statement by the mother that
the man who had signed was the only possible father
(thereby establishing the basis for a charge of perjury).
The core provision allowed a man previously named
as a child’s father in a judgment to move to vacate that
judgment if genetic testing yielded a finding of exclu-
sion after the time period for motions to vacate gen-
erally had expired. If the man was excluded as the
biological father, the bill required the motion to vacate
to be granted with few exceptions. The bill passed,
though with modifications, such as a provision giving
judges discretion to deny a motion based on the best
interest of the child, but was later vetoed by Governor
Gray Davis. The concept of “paternity fraud” also sur-
faced in a Vermont bill, introduced in the 2001-2002
session, subjecting a “person who knowingly and
intentionally alleges that a person is the biological
father of a child when such person knows the allega-
tion to be false” to imprisonment for up to two years
or a fine of up to $5,000, or both.”

THE UPA 2000 AND THE ALI’S
PRINCIPLES OF DISSOLUTION

The revised Uniform Parentage Act (UPA 2000), like
the original UPA, includes a presumption of paternity



14‘

based on the existence of a social relationship plus
conduct indicative of a parental relationship.” The
UPA 2000 eliminates the rule resolving conflicts
among competing presumptions according to “the
weightier considerations of policy and logic” on the
grounds that “the existence of modern genetic test-
ing obviates this old approach.” A proceeding to
adjudicate parentage for a child with a presumed
father may be commenced within two years after
birth (versus five years in the original UPA), but not
thereafter.” There is also a two-year window for chal-
lenges to voluntary acknowledgments of paternity
on the basis of “fraud, duress, or material mistake of
fact” once the rescission period has passed.”” The
child is not legally bound by a determination of
parentage under the act unless the outcome is sup-
ported by genetic test results or he or she is repre-
sented in the proceeding.”

The article concerning genetic testing authorizes a
court to deny a request for genetic testing where
there is a presumed father if (1) the conduct of the
mother or presumed father estops that party from
denying parentage and (2) disproving the relation-
ship would be “inequitable.””* The model law pro-
vides that in making its determination, the court
“shall consider the best interest of the child,” to
include, among other things, the length of time
elapsed since the presumed father was placed on
notice that he might not be the genetic father, the
length of time the presumed father occupied the role
of father, the facts surrounding the discovery of pos-
sible nonpaternity, the nature of the father-child
relationship, the child’s age, the potential harm to
the child, and the potential for establishing paterni-
ty with respect to another man. In such a case, a
guardian ad litem is to be appointed for the child. A
denial of testing by a judge would have to be based
on clear and convincing evidence.

If a child has a presumed, an acknowledged, or an
adjudicated father, the results of genetic testing are
inadmissible to adjudicate parentage unless the test
was performed with the consent of the mother and
father or pursuant to a court order.”” According to
the commentary in an earlier draft of the UPA 2000,

JOURNAL OF THE CENTER FOR FAMILIES, CHILDREN & THE COURTS « 2003

this subsection “is intended to discourage unilateral
genetic testing, usually done in the context of a sus-
picious spouse seeking to determine whether a child
is actually the child of the presumed father”; if “such
testing cannot be stopped,” then at least the results
can be excluded.” It appears that those able to afford
a first round of surreptitious testing to confirm sus-
picions and a second round of testing in the context
of a court proceeding would not be affected.”

To date, the UPA 2000 has been enacted by four
states, Delaware, Texas, Washington, and Wyoming.”
Some commentators have asserted that the guide-
lines for the exercise of judicial discretion are too
vague.” For example, the law does not provide clear
guidance to judges faced with contests between
putative biological fathers and presumed fathers dur-
ing the first two years of a child’s life, although the
commentary concerning the handling of contests
between multiple presumed fathers and the genetic-
testing chapter suggest that biology will almost
always prevail.

The American Law Institute (ALI) takes a some-
what similar position on these issues in its Principles
of the Law of Family Dissolution.* The ALI principles
are concerned with custody decisions and determina-
tion of child support obligations rather than parentage
determination per se. In keeping with an emphasis
on the functional components of parenting, the def-
inition of parent includes not only the persons
defined as parents under other state law, but also a
“parent by estoppel,” e.g., an individual who had a
reasonable, good-faith belief that he was the child’s
father, lived with the child, and fully accepted the
responsibilities of parenthood for at least two years.*!
In deciding whether to impose a support obligation
upon a person who is not a legal parent, courts must
consider factors such as how the person and the child
have acted toward each other, whether the relation-
ship supplanted the child’s opportunity to develop a
relationship with an absent parent, and whether the
child otherwise has two parents who are able and
available to discharge obligations of support.*

Like the UPA 2000 provisions on genetic testing
in the presumed-father scenario, the ALI principles
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have been faulted for failing to provide clear guide-
lines to judges.® Examples are offered, but these do
not address the middle-range cases on the spectrum
between an 11-year familial relationship and a rela-
tionship that terminates before a child’s birth. On
estoppel, the drafters have been accused of ignoring
the case law. According to Theresa Glennon,

[a] close examination of the reasoning on behalf of
the Principles’ approach to estoppel and the reason-
ing adopted by the majority of courts reveals two
very different approaches to the underlying issues.
These issues involve: the effect of prior financial
support and development of a social relationship;
the motives of men who seek to disestablish pater-
nity upon divorce; and basic notions of fairness.*

In the drafters’ defense, it might be argued that these
issues are intertwined. An evaluation of the prospects
for restoring or holding together functional relation-
ships rests in part on an assessment of the quality of
such relationships, in the particular case and in gen-
eral, and on the factors behind challenges to legal
obligations. Fairness is both a criterion for assess-
ment of conduct within a relationship, at least
among adults, and an independent consideration
that may complement or compete with a determina-
tion based upon the best interest of the child or soci-
etal welfare. Still, greater clarity in this area would

be beneficial.

SURVEY OF CURRENT OPTIONS
AND POINTS TO BE CONSIDERED

The possible responses to disestablishment suits
include a straightforward best-interest-of-the-child
analysis, a statute of limitations approach that makes
the lapse of time the decisive factor, a hybrid approach
that combines a time bar with a best-interest analy-
sis in at least some spheres (as with the UPA 2000
and the ALI principles), and the “DNA-testing-
yields-truth” approach reflected in laws removing
any bar to the introduction of genetic evidence to
end a legal obligation, at least by the man who is the
subject of the obligation.
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Proposed, but not yet adopted in any jurisdiction,
is a preventative variation of the DNA-testing-yields-
truth approach: mandatory genetic testing at birth or
at some other key juncture. This may seem far-fetched,
but it is being taking seriously in some quarters. In
the course of oral argument for a disestablishment
case involving the presumed father of a marital child,
a justice on the Florida Supreme Court queried, “Are
we really saying...in the future DNA testing will
have to be part of every divorce or custody hear-
ing?”® At least one Florida legislator thought the
answer was yes. House Bill 73, prefiled in 2001 but
withdrawn prior to introduction, would have
required DNA paternity testing in all divorce and child
support proceedings. And the Supreme Judicial Court
of Massachusetts, in a footnote in Cheryl, stated:

Where the State requires an unmarried woman to
name her child’s putative father, the department
should require that the parties submit to genetic
testing prior to the execution of any acknowledg-
ment of paternity or child support agreement. To
do otherwise places at risk the well-being of chil-
dren born out of wedlock whose fathers subse-
quently learn, as modern scientific methods now
make possible, that they have no genetic link to

their children.®

A countervailing consideration in the public context
is the cost of genetic testing. Glennon appears to
favor testing at birth in all public and private cases as
a matter of child advocacy.”

Whatever general approach is selected, it must
be implemented through a series of more specific
choices, including

1. what standards to adopt for genetic testing

2. who has standing to bring an action that has
the effect of disestablishing a presumed or an
acknowledged or adjudicated father

3. whether a judge has discretion to block testing of
children with presumed fathers, and if the judge
does, the factors to be considered in his or her
analysis as well as the possibility of legal recogni-
tion of dual paternity
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4. whether any modification of a judgment based on
genetic testing is purely prospective (i.e., whether
there is potential for recovery of child support
already paid or cancellation of arrearages)

5. whether an action is permitted against the child’s
mother to recover child support already paid, legal
expenses, and, potentially, damages for infliction
of emotional distress, in addition to or as an alter-
native to other kinds of relief

6. whether mediation or court-ordered family coun-
seling is encouraged or required

7. whether estoppel arguments are permitted and
under what circumstances

1. Testing standards. Although some legislators and
judges, and much of the public, take the view that a
“genetic test” will provide certainty concerning bio-
logical relationship, as a technical matter this is sim-
ply not true. Standards may vary even among
reputable laboratories. Experts continue to dispute
the definitiveness of results from a single round of
testing with the widely used polymerase chain reac-
tion (PCR) method. Even without mistakes in sam-
ple collection, handling, analysis, or interpretation
of results, a finding of inclusion may be reversed
with further testing, as in the case of Cauthen v.
Yates*® Given a trajectory of continuing scientific
and technological progress, there is also the question
of whether to permit a case to be reopened for tech-
nical reasons. In Manning v. Manning® the court
refused to order further testing absent proof by the
plaintiff that a new test would yield a result different
from the test used in the initial proceeding.

Genetic testing remains a matter of probabilities
based on a variety of assumptions. The UPA 2000
allows for a determination of paternity based upon a
99 percent probability of paternity, using a prior
probability of .50, and a combined paternity index
of at least 100 to 1. According to the comments, the
standard was chosen primarily because it conformed
to then-current industry practice and could likely be

met even in cases involving degraded specimens or

missing individuals.”® The drafters note that even
results above this threshold are rebuttable and that a
second round of testing will be ordered upon
request. However, unsophisticated parties may not
understand the technical issues well enough to know
when a second round of testing is advisable.

Consent issues add a layer of complexity. Some
courts appear little troubled by evidence of a first
round of private testing conducted on a presumed
father’s initiative without the consent of the moth-
er.” In barring any action to determine the nonexis-
tence of a father-child relationship wunless DNA test
results showing exclusion are first obtained, Illinois
may provide an incentive to surreptitious testing.”

The Massachusetts high court had this to say
about consent:

The father apparently obtained the genetic tests on
the advice of counsel in 1999. It is, therefore,
unlikely that he could be denied relief on the basis
of unclean hands. We nevertheless note that the
father should have obtained the mother’s approval
before subjecting Cheryl to the genetic tests, partic-
ularly where, as here, a judge had denied him that
relief. The father points out that no judge explicitly
prohibited him from obtaining the test, that he
took Cheryl for testing during a legal visitation
period, and that the test posed virtually no risk of
physical pain or trauma. Even if the father is correct
on each point, absent emergency circumstances, a
noncustodial parent must consult with the parent
with legal custody of a child before subjecting a
child to a medical procedure that may have a sig-
nificant effect on the childs emotional develop-
ment. Because the results of a paternity test may, as
in this case, lead to protracted paternity litigation,
serious conflict between the parents, identity con-
fusion for a child, and an incentive for a parent to
withdraw emotional or financial support, the agree-
ment of the child’s legal custodian or an order of the
court would in most circumstances be required
before the noncustodial parent may submit the
child to genetic marker and blood group testing
years after a paternity judgment has entered.”

Further complicating matters, it is apparently not
uncommon for the paternal grandparents to under-
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take testing in the first instance, and some laborato-
ries in fact advertise “grandparent tests.””

If the courts hearing paternity cases fail to sanc-
tion testing without proper consent, those adversely
affected may have little recourse. Genetic informa-
tion about paternity is often excluded from the pro-
tections contained in state genetic privacy laws.
Further, in the majority of states that have such laws,
protections are restricted to information or testing
relating to a disease, disorder, or syndrome or an ill-
ness or impairment. Beyond this, many genetic pri-
vacy statutes affect only the conduct of insurers or
employers, although a few require that “any person”
obtain informed consent before performing a genet-
ic test. There are also jurisdictional issues if the per-
son collecting the sample and the laboratory
performing the analysis are in different states, as may
well be the case with testing by mail. Although it is
important for judges to be alert to privacy issues, the
concern expressed by one court over potential insur-
ance or employment discrimination is probably not
justified where testing is confined to noncoding
regions of DNA, at least so long as there is adequate
provision for sample destruction.”

2. Standing. Standing issues have been discussed at
some length above. In cases involving the usual trian-
gle of husband, wife, and putative biological father,
any court will have to take into account the analysis
of constitutionally protected interests in Michael H.
and subsequent cases. More open structures, such as
found in the UPA 2000, seem to invite new cate-
gories of actors who are differently motivated to dis-
establish paternity. Examples include the state or a
state surrogate, as in Raphael P, or paternal grand-
parents. Here, too, there may be constitutional
issues.” With regard to laws that mandate the
reopening of paternity judgments because of “scien-
tific evidence” but restrict these actions to male
defendants in child support actions, more equal pro-
tection challenges should be anticipated.

3. Judicial discretion and factors to be considered.
In some states, the best-interest analysis simply has
no place in decision making about testing or pater-
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nity determination, although the best interest of the
child may be considered in relation to such corollary
matters as custody or visitation. In other jurisdic-
tions, a best-interest analysis is possible only prior to
testing; once a finding of exclusion exists, it must be
given legal effect through disestablishment of pater-
nity. This seems unfortunate, since the interests
affected by the generation of information through
genetic testing may be different, or balance differ-
ently, from the interests affected by determinations
of legal paternity and decisions concerning support,
visitation, and custody.

Some elements are virtually always considered as
part of a best-interest analysis, such as the desirabili-
ty of permanence or stability in the life of a child and
provision for material support. Unfortunately, there
are no studies that track the effects of different deci-
sion rules or guidelines on child welfare. Those who
endorse multiple fatherhood must address the con-
cern that diffusion of responsibility will lead to neg-
lect on the part of the parents and confusion on the
part of the child. Other elements particularly rele-
vant to the genetic-testing context include identity
formation and interests related to health or medical
care. Some have put forward a concept of “genealog-
ical bewilderment” to describe the negative psycho-
logical consequences of ignorance of one’s origins,
but the primary evidence for such a phenomenon
appears to be literary (e.g., the Oedipal myth and the
story of the Ugly Duckling) and anecdotal.” The
legislative findings and declarations accompanying
the California law on voluntary acknowledgment of
paternity include the statement that “knowledge of
family medical history is often necessary for correct
medical diagnosis and treatment.”® Courts may be
more inclined to recognize an interest in an accurate
family medical history than an abstract “right to
know” one’s origins.”

Theresa Glennon offers the Oklahoma statute as
a model for guidance on best-interest analysis. The
Oklahoma law “looks to readily identifiable factors,
such as the child’s age and residence with the alleged
parent,” and hence “gives courts a more easily
administrable guideline and prevents courts from
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having to engage in more detailed, time-consuming,
and ultimately confounding inquiries into the
‘strength’ of the parent-child bond.” Glennon
favors tailoring time limits and restrictions on dises-
tablishment of paternity to child welfare. In other
words, the best interest of the child would trump
adult interests. Her argument is reproduced here
because it addresses some of the concerns about fair-

ness raised by fathers’ rights groups:

While some individuals are innocent victims of
deceptive partners, adults are aware of the high inci-
dence of infidelity and only they, not the children,
are able to act to ensure that the biological ties they
may deem essential are present.... The law should
discourage adults from treating children they have
parented as expendable when their adult relation-
ships fall apart. It is adults who can and should
absorb the pain of betrayal rather than inflict addi-
tional betrayal on the involved children."

The most compelling argument from the fathers’
rights advocates may be their assertion that it is fun-
damentally unfair to hold a man liable for financial
support while giving him no protected interest in the
opportunity to develop a relationship with a child."”
If the notion of fatherhood as necessarily an exclusive
status is abandoned in nontraditional family situa-
tions, it becomes easier to join responsibilities with
at least some correlative rights.

The empirical assumptions underlying a more-or-
less conclusive, exclusive presumption of paternity

include

B a man can function as a good parent even where
a question has been raised about his genetic con-
nection to a child;

W a marriage can survive the shock of an allegation
of infidelity relatively intact;

B social relationships are more important contribu-
tors to well-being than genetic relationships, e.g.,
having an intact family is more important to the
child’s well-being than having an accurate under-
standing of genetic origins; and

m cven though social relationships count for more
than genetic relationships, it is important to pre-
serve the appearance of a neat family unit in
which genetic and social relationships are aligned;
therefore secrecy, or the suppression of informa-
tion about (the absence of) genetic connection,
may be required for a man to function as a good

parent or for a marriage to survive.

The last assumption seems particularly difficult to
sustain given the increasing prevalence of blended
families. Culturally, the blended family is less of an
oddity than it once was, and hence social isolation or
rejection is unlikely to result from acknowledgment
of familial complexity in the area of biological and
social relationship. Further, some studies conducted
in the context of assisted reproduction have found
that openness concerning a father’s lack of biological
connection to a child is associated with better out-
comes, although there are inherent difficulties with
studies of secrecy.'” The plurality opinion in
Michael H. invoked “nature itself” to rule out the
option of dual paternity." Interestingly, anthropolo-
gists have identified 16 societies in South America
marked by a belief in “partible paternity,” that is,
“the conviction that it is possible, even necessary, for
a child to have more than one biological father.””
Although the idea of multiple biological paternity
may be at odds with science, short of some tricky
genetic engineering, multiple fatherhood may make
good social sense.

Mandatory involvement of a guardian ad litem
is one procedural means of protecting the interests
of children on a case-by-case basis, in the absence of
bright-line rules well supported by the results of
research concerning child welfare. The UPA 2000
requires involvement of a guardian in cases involving
presumed fathers.

A final issue not typically addressed in the best-
interest analysis, but perhaps worthy of attention, is
the heightened potential for harm where there are
multiple children in the family. It is not unheard of
for a man to terminate, or attempt to terminate, ties
with a child while continuing visitation with siblings
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confirmed to be his biological offspring.' This

seems a recipe for disaster.

4. Modification of judgments. One of the most vex-
ing questions currently is what to do when a statute
or an appellate decision directs courts to allow the
reopening of paternity judgments. In Maryland, the
Court of Appeals, rebuked by the Legislature with a
law allowing modification of final paternity judg-
ments, gave the law retroactive application and later
ruled that the modification of a judgment cancels
any arrearages for child support.!” On the latter
point, a dissenting justice worried that this would
provide “a powerful new incentive for men to ignore
both the responsibility they voluntarily assumed and
their obligation to obey court orders.”*® The Mary-
land court has not yet ruled on the issue of recoup-
ment of child support already paid; the Ohio law
passed in response to Caron clearly contemplates the
recovery of child support but offers no guidance on
the details.

5. Relief. A law review article published in 2000
examines this issue in depth, noting that courts have
in the past been unreceptive to lawsuits based on
harms connected to misrepresentation of paternity.'*”
At the same time, courts in California and elsewhere
have not foreclosed the possibility that a man might
recover the actual costs incurred in supporting
another man’s children on a theory of unjust enrich-
ment. In recent years, court decisions in a growing
number of states have recognized misrepresentations
of paternity as sufficient for claims of intentional
infliction of emotional distress."

6. Mediation or counseling. With an increasing em-
phasis on alternative dispute resolution (ADR) or the
offer of resources, the value of mediation or counsel-
ing is worth considering. At least one state, Wisconsin,
has a law expressly authorizing judges hearing pater-
nity cases to order the parties to attend a program
providing training in parenting or co-parenting,
with the proviso that it be “educational rather than
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therapeutic.”"! Few opinions in disestablishment

cases describe the use of ADR or related services. In
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its unpublished opinion in Rebecca R. v. David R,
the California Court of Appeal noted the involve-
ment of a family mediator in decision making about
genetic testing."? In Stitham v. Henderson, a case
concerning the recognition of de facto parenthood
in the aftermath of genetic testing, the Supreme
Judicial Court of Maine expressed its hope that
“these parties, keeping the best interests of the child
uppermost in their minds, either on their own, or
with the assistance of an able case management offi-
cer and/or mediator, will agree upon the best
arrangement for the child.”" Since a request for an
increase in child support seems to be a frequent trig-
ger for private genetic testing and the subsequent
filing of a disestablishment case, judges should con-
sider what might be done at that point to head off an
ill-considered rush to testing.

7. Estoppel. The issues surrounding estoppel are dis-
cussed at some length above and in a number of
recent law review articles. The ALI principles suggest
a more expansive application of the doctrine of par-
enthood by estoppel and a widening of the notion of
detriment to include psychological harm to a child.
Where a man is bringing an action to end a legal
obligation of support on the basis of genetic testing,
special care is required to avoid creating perverse
incentives. For example, if the length or quality of
the father-child relationship is a factor in determin-
ing whether to continue a support obligation, evalu-
ation should focus on the period before the action
was filed. Otherwise, there is an incentive for the
man to sever the relationship with the child imme-
diately upon receipt of evidence of nonpaternity.'*

The power of judges to heal fractured relation-
ships is limited. In deciding a disestablishment case
in December 2001, the justices of the Wyoming
Supreme Court confronted the tragic dimension of
their work: “Courts simply are not always capable of
resolving the sorts of profound human dilemmas that
are brought to their doorsteps, at least not in a way
that will avoid all potential hardship to even innocent
parties. Here, though Child has two presumptive
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fathers, he has none who wishes to fully embrace
that role and the responsibility that goes with it.”'”
Gearing the law toward modest goals of achieving
greater consistency and minimizing harm, especially
to innocent children, may be the best policy. In his
special concurrence in the Wyoming case, Justice
Golden, joined by Chief Justice Lehman, stated that
while the “legal system certainly cannot bring love
into a family,” it should “at least provide a clear and
coherent process when called upon to define a
family.”""¢

Adoption of this sober approach does not, of
course, preclude a hope that generosity and affection
will triumph eventually. An Iowa man protested the
continuation of a duty of support to a son with
whom he had at one time enjoyed a warm, loving
relationship, labeling it a “charade.” The court hear-
ing the case rejected this characterization of the out-
come of the disestablishment proceeding, expressing
its hope that in the end the father’s “heart will follow

his money.”""

NOTES
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expert” Alan Gelb on the Sally jesse Raphael show).
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225 (W.W. Norton 1989). Laboratories performing pater-
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Canadian Family Law and the Genetic Revolution: A Sur-
vey of Cases Involving Paternity Testing, 26 QUEEN's L.J. 67,
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European law. /4. at 75-76.
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O’Reilly Factor: Should the State Force Victims of Fraud to
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11. Car. Fam. Cope § 7540.
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paternity of the husband shall be resolved accordingly.”
However, this section restricts motions for blood tests by
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husband; (ii) a presumed father (as defined in sections
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13. Freeman v. Freeman, 53 Cal. Rptr. 2d 439, 444 (Cal.
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14. CaL. Fam. Cobe § 7611.
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Statutory Reform, 26 Fra. St. U. L. Rev. 219, 236 (1999).

17. Ex parte W.J., 622 So. 2d 358 (Ala. 1993).
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a paternity proceeding brought by a presumed father, the
mother, or “another individual,” the comment to that sec-
tion describes the potential challengers as the mother, the
presumed father, and “a third party male.” There is one
clear exception to the time limit: a proceeding to disprove
a father-child relationship, if a court determines that the
mother and presumed father had no intimate contact dur-
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(visited Oct. 21, 2003). Where testing is performed at a
laboratory, greater control is possible. For example, in its
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InspECTOR GENERAL, U.S. DEPT. OF HEALTH & HUMAN
SERvVS., PATERNITY ESTABLISHMENT: STATE USE OF

2003
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